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Until 40 years ago, the law was 
clear: Once someone chose 
to assist another person in 

an emergency, he or she was held to 
a duty to “exercise reasonable care.”1 
But that changed with passage of 
the first Good Samaritan statute in 
California.2 Aimed at encouraging 
prompt assistance for emergency vic-
tims by eliminating the fear of legal 
liability, these statutes provide vary-
ing levels of immunity to caregivers 
if the assistance they render causes 
or contributes to the victim’s injury 
or death.

Although these statutes serve a 
legitimate purpose, they shouldn’t 
be allowed to shield caregivers from 
liability if the help they render is 
grossly negligent or reckless. All 
states and the District of Columbia 
have enacted some form of Good 

Samaritan law. But their scope varies 
significantly.

If you encounter the Good Samari-
tan defense, your first step is a review 
of the case law interpreting the appli-
cable statute’s requirements. Still, 
this may not completely clarify the 
statute’s scope, because the case law 
does not establish many bright-line 
rules. Also, some states may have lim-
ited case law interpreting the statue 
at issue. You should be aware of sev-
eral factors courts have considered 
in deciding whether Good Samari-
tan immunity applies.

One factor is the class of people 
protected. Who is seeking protec-
tion, and does he or she have a duty to 
render assistance? Not everyone can 
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claim immunity. People with a preex-
isting duty to render assistance, such 
as police officers and firefighters, gen-
erally are protected by statutes sepa-
rate from Good Samaritan laws.3

As an affirmative defense, the bur-
den of establishing Good Samaritan 
immunity is on the person claiming 
its protection. Immunity generally is 
limited to emergency care rendered 
at the scene of an accident or emer-
gency, so you need to determine 
whether the situation involved in 
your case constituted an “emergency” 
as contemplated by the statute. Rela-
tively few states have defined the term 
“emergency” in their statutes, unless 
the statute is dealing with emergency 
medical care.

In the absence of statutory guid-
ance, courts have defined “emer-
gency” consistent with common 
vernacular—an unexpected or 
unforeseen occurrence requiring 
immediate action.4 In one case, the 
court said a Good Samaritan law 
was inapplicable because the repeti-
tive nature of someone’s blood sugar 
problems removed the incident from 
the penumbra of an emergency.5

Jurisdictions differ on what degree 
of physical assistance is required 
before a statute’s protection is 
invoked. In one case, Flynn v. United 
States, the court held that stopping at 
the scene of an emergency with the 
intention of rendering assistance, 
but without physically rendering that 
assistance, can constitute rendering 
emergency care.6 

Another court held that stopping at 
an accident scene and asking whether 
any assistance is needed can constitute 
rendering aid.7 And another court 
held that a physician who arranged 
for a neighbor to be taken to a hos-
pital rendered emergency treatment 
under the statute.8

But other courts have adopted a 
more limited definition. One held 
that calling for emergency assistance 
at the scene of an accident or emer-
gency is not “administering emer-
gency care.”9

The injured person does not neces-

sarily have to be in a critical or life-
threatening condition for the assis-
tance given to be deemed emergency 
care.10 Courts may consider expert 
testimony to determine whether 
emergency care was rendered in your 
client’s case.

One court held that a doctor’s affi-
davit created a jury question as to 
whether care rendered by an off-duty 
physician was emergency care under 
circumstances requiring immedi-
ate action.11 Although statutes may 
require that the emergency care be 
rendered gratuitously, courts gener-
ally have not considered the expecta-
tion of payment to be controlling.12

Another factor to consider is the 
duration of care. Emergency care 
may refer to the initial evaluation 
and immediate assistance given to an 
injured person before he or she can be 
transferred to professional medical 
personnel.13 This distinction can be 
important when lay people provide 
care to someone over time without 
seeking professional medical assis-
tance. In such circumstances, after 
the initial intervention, emergency 
care can become nonemergency care 
that does not invoke Good Samaritan 
immunity and may be subject to a neg-
ligence suit.

In one case, for example, a woman 
suffered a serious head injury as the 
result of an ATV accident, and her 
boyfriend’s parents watched over her 
for more than six hours before calling 
911. The court determined that the 
parents cared for her longer than nec-
essary to transfer care to professional 
medical personnel so as to fall within 
the purview of the Good Samaritan 
statute.14

Good Samaritan statutes generally 
require that the care be rendered at 
the scene of an accident or emergency. 
This may include not only the place 
where the injury occurred but also the 
place to which the victim was moved.15

Some courts have applied a Good 
Samaritan law when the injured per-
son was transported from the scene 
of an emergency to a hospital or other 
location where medical care could be 

provided.16 This transportation may 
encompass travel that does not go 
directly from the scene to a health 
care facility but includes a brief stop.17 
One court noted that not all accidents 
are emergencies.18

Standard of care
For someone who gratuitously 

stops to render aid at the scene of an 
emergency, Good Samaritan statutes  
generally exonerate negligent con-
duct. This protection typically 
extends to ordinary negligence—but 
not to gross negligence.

In Flynn, off-duty National Park 
Service employees who arrived at an 
accident scene in which a pedestrian 
had been struck by another vehicle 
stopped their vehicle on the shoul-
der. They also activated their vehicle’s 
emergency lights and siren. The court 
found that these employees were pro-
tected by Utah’s Good Samaritan law 
when a truck, allegedly distracted 
by their vehicle, swerved into the 
pedestrians who had stopped to help 
with the initial accident.19 However, 
a Good Samaritan statute will not 
serve to protect people who create an 
emergency.20

Many courts have recognized that 
Good Samaritan statutes expressly do 
not extend immunity to acts that con-
stitute gross negligence.21 Gross neg-
ligence has been defined as “reckless, 
wilful, or wanton misconduct”22 in the 
context of a Good Samaritan statute, 
and in other contexts as “failure to 
observe even slight care” and “a care-
lessness or recklessness to a degree 
that shows utter indifference to the 
consequences that result.”23 An exam-
ple of conduct that has been found 
grossly negligent, removing it from 
the purview of Good Samaritan pro-
tection, includes fraternity members’ 
inducing a fraternity pledge to drink 
excessively and failing to take him to a 
hospital on realizing his perilous con-
dition (assuming they provided some 
type of emergency care).24 

A small minority of jurisdictions 
have held that that a person cannot 
claim Good Samaritan immunity 
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unless he or she acted with “ordinary 
prudence” when exercising emer-
gency care.25 Whether the emergency 
care was rendered “without objection” 
and in an “ordinary reasonably pru-
dent fashion,” as required by the stat-
ute, are questions of fact.26

The statute may require that the 
emergency care be rendered in good 
faith, and it may take into account 
the caregiver’s state of mind. This is 
an area still open to interpretation; 
the degrees of negligence that con-
stitute good or bad faith would be a 
jury issue. 

For example, in a case where the 
defendant stopped his truck to deter-
mine whether anyone needed assis-
tance, but without any other evidence 
regarding the defendant’s subjective 
intentions or state of mind, a reason-
able person could draw more than 
one conclusion for the defendant’s 
conduct. The defendant could have 
stopped because of traffic or naviga-
tional issues, or he could have stopped 
without any intention to render  
assistance.27 In jurisdictions where 
the person’s state of mind becomes 
relevant, courts will review parties’ 
and witnesses’ deposition testimony.

Medical personnel
Good Samaritan immunity as it 

applies to doctors and other medical 
personnel rendering emergency med-
ical care gives rise to another set of 
issues. In your case, be sure to exam-
ine the applicable state statutes—
some limit immunity to specific medi-
cal personnel.

In the absence of specific statutory 
immunity, doctors rendering emer-
gency medical assistance can raise the 
Good Samaritan defense. In deciding 
whether the Good Samaritan statute 
applies to a doctor rendering emer-
gency assistance, one compelling fac-
tor is whether the emergency aid was 
administered in a hospital or other 
health care facility.

At least 11 jurisdictions have Good 
Samaritan statutes that explicitly 
exclude emergency care provided in 
hospitals or other health care facili-

ties.28 At least six have legislation that 
expressly includes hospitals and other 
health care facilities.29

Among the jurisdictions whose 
Good Samaritan statutes are silent 
on this issue, courts in four have inter-
preted their statutes as applicable to 
a doctor rendering emergency assis-
tance in a hospital.30 Courts in at least 
two states without statutory language 
have rejected applying Good Samari-
tan immunity to doctors inside a hos-
pital or health care facility.31 These 
courts reason that to do so would 
not further the legislation’s original 
intent, since doctors already must pro-
vide emergency services to patients 
through their relationship with hos-
pitals. Moreover, immunizing doctors 
in the hospital setting might have the 
“adverse effect of lowering the quality 
of medical care in hospitals without 
justification.”32

However, even in jurisdictions  
where the Good Samaritan statute 
applies to doctors rendering emer-
gency aid inside a health care facility, 
the doctor may not be immune if he or 
she already had a duty to respond to the 
emergency. In determining whether 
the doctor had a duty to respond, 
courts will consider several factors, 
including whether the doctor was “on 
call,”33 whether the emergency care 
involved another doctor’s patient,34 
and, if so, whether there was a referral 
relationship between the doctors.35

The fact that the exigency lies 
within the doctor’s area of expertise 
is generally not dispositive.36 Because 
courts may consider contracts that 
detail duties of the doctor’s employ-
ment or association at a hospital, 
including hospital rules, regulations, 
and bylaws pertaining to emergency 
coverage, as evidence of a doctor’s 
preexisting duty,37 you should include 
requests for these and similar docu-
ments in discovery.

Good Samaritan laws provide a 
valuable function by insulating vol-
unteers from legal liability, but, like 
all legislation, there is a danger in 
applying them too broadly to protect 
questionable conduct. 

Perhaps the cases where the issues 
become hardest to contain within 
the four corners of exact definition 
present the best issues for a jury or 
judge to decide, because these cases 
involve factual questions that still 
need resolution.	 n
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